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Consent distinguishes certain criminal acts from non-criminal ones. Sex 

without consent is sexual assault. Sex with valid consent is just, well, 

sex. In this chapter, we focus on one particular aspect of consent to sex -

the timing of consent. That is, not whether consent is given, how consent 

is given, or the scope of consent that is given, but rather when consent is 

given. More precisely, we explore the relation between the timing of 

consent and these other aspects of the consent calculus, in light of the 

changing definitions of sexual assault in criminal law and university 

sexual misconduct codes. 

Judge Posner has written: 

The law of rape is not a part of the law of contracts. If on Friday you manifest 
consent to have sex on Saturday, and on Saturday you change your mind but 
the man forces you to have sex with him anyway, he cannot use your Friday 
expression to interpose, to a charge of rape, a defense of consent or of 
reasonable mistake as to consent. You are privileged to change your mind at 
the last moment (Tyson v. Trigg, 50 F.3d 436, 448 (7th Cir. 1995) (internal 
citations omitted)). 

This seems obvious, but at prior historical moments it would not have 
been. Kant had a theory of marriage as an ownership interest in the 

spouse's genitals. 1 The marital rape exemption at common law was 

grounded in the notion of irrevocable consent (Hasday 2000, 1395-98). 

As Matthew Hale (1736, 629) wrote, 'the husband cannot be guilty of a 

rape committed by himself upon his lawful wife, for by their mutual 

matrimonial consent and contract the wife hath given up herself in this 

kind unto her husband, which she cannot retract.' Consent once given via 

* The chapter benefited from helpful comments from Frank Fagan and Saul
Levmore. We are grateful for excellent research assistance from Ryan Cohen and 
Elizabeth Stork. 

1 Kant (1996) [ 1797] (' [Marriage is] the union of two persons of different 
sexes for lifelong possession of each other's sexual attributes'). 
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